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Russell A. Brown ABN 10173
CHAPTER 13 TRUSTEE
P.O. Box 33970
Phoenix, AZ 85067-3970
(602) 277-8996
(602) 253-8346, facsimile

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re:

MICHAEL THOMAS HERZOG,

                                       
                                                      
                                                         Debtor.

In Proceedings Under Chapter 13

Case No. 2-05-BK-14971 RJH

TRUSTEE’S MOTION TO REOPEN CASE
AND SET HEARING 

Russell A. Brown, Chapter 13 Trustee, by and through counsel undersigned, hereby moves

this Court for an Order reopening the Debtor’s case for the limited purpose of obtaining clarification

regarding the disbursements made by the Trustee.  Since the case was closed, it is necessary to

reopen the case in order to get the matter before the Court.

(1) Debtor filed a petition for Chapter 13 Relief on August 16, 2005.  Debtor’s Chapter

13 Plan was filed on August 30, 2005, providing for fifty monthly payments of $1,591.00, beginning

September 16, 2005.

(2) The Debtor made payments totaling $15,955.00 over the period from September 12,

2005 through June 30, 2006.

(3) The Debtor filed an Emergency Motion to Dismiss his case on November 17, 2006,

which was granted by Order of the Court on November 20, 2006.

(4) Since the plan was never confirmed, the funds being held by the Trustee would have

otherwise been returned to the Debtor, pursuant to 11 U.S.C. § 1326(a)(2).  However, the Chapter

13 Trustee must complete his administration of the case before the funds can be returned to the

Debtor. In re Nash, 765 F.2d 1410, 1413 (9  Cir. 1985).th

(5) On December 6, 2006 the Trustee received a Notice of Levy on Property/Rights to

Property from the Arizona Department of Revenue (attached hereto).  A.R.S. § 42-1202(A) requires
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any person in possession of property subject to levy upon which a levy has been made to surrender

such property to the department.  In a case that is directly on point, the court found that funds

remaining in the Trustee’s possession after dismissal are subject to levy by a state taxing authority.

In re Doherty, 229 B.R. 461 (Bankr.E.D.Wash. 1999).  See also In re Beam, 192 F.3d 941 (9  Cir.th

1999).  In partial satisfaction of the $15,820.54 levy, the Trustee sent the Arizona Department of

Revenue check #625434, on December 28, 2006, in the amount of $13,051.91.

(6) Before paying on the levy, the Chapter 13 Trustee deducted his percentage fee,

pursuant to 28 U.S.C. § 586(e)(2).

(7) On February 23, 2007, the Trustee received a letter from the Debtor (attached hereto)

alleging that the Trustee had erroneously disbursed monies held in his Trust account.

(8) The Trustee maintains that the monies disbursed to the Arizona Department of

Revenue were remitted pursuant to the Notice of Levy as required by A.R.S. § 42-1202(A).  Any

claims that the Debtor believes that he may have on these funds or the validity of the Levy should

be brought against the Arizona Department of Revenue, not the Chapter 13 Trustee.

(9) Since there are no funds remaining in the Chapter 13 Estate, the Trustee requests that

the fee required to reopen the case be waived.

WHEREFORE; the Trustee herein requests the case be reopened for the limited purpose of

conducting a hearing on the disbursement of the funds and requests that a hearing be set to clarify

the disbursement of the funds held by the Chapter 13 Trustee.  

Dated: February 28, 2007.

/s/ Scott Lieske                               
Scott A. Lieske, Esq.   ABN 16250  
Staff Attorney for Chapter 13 Trustee
SLieske@ch13bk.com 

A copy of the foregoing 
was mailed on February 28, 2007, to:

Michael Herzog
7119 E. Shea Blvd., Apt. #109-275
Scottsdale, AZ 85254
Debtor
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Wade F. Waldrip
PATRICK S. SAMPAIR, P.C.
2301 W. Dunlap, #103
Phoenix, AZ 85021
Attorney for Debtors

Robert Hall
Arizona Attorney General’s Office
1275 W. Washington St.
Phoenix, AZ 85007-2926
Attorney for Arizona Department of Revenue

Elizabeth C. Amorosi
OFFICE OF THE UNITED STATES TRUSTEE
230 N. 1  Ave., Ste. 204st

Phoenix, AZ 85003-1706

/s/ Scott Lieske                       
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